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LIEEE LRB Number -+ Amendment Number if Applicable
{7] Original Updated ' IR T R PP
] Corrected L] Supplemental . - .. .| Bill Number _ _ Administrative Rule Number
_ATCP 3.02,40.11, and 50 _
Subject '

Sei! and Wat&r Resource Maﬁagement Pro_g_ram

One-time Costs 0:" Revenue Impacis for State anﬁ!or Local Government {do not mciude in annualized fiscal effeci)

None
_Annualized Costs R | Annualized Fiscal Impact on State Funds from:
A. State Costs by Category | _ o | Increased Gosts Decréased Cosls
"State Operatmns e Satanes and Fringes -~ .. 1% = 256,500 $ - e
{FTE Pos;ilcn Changes) o : : S ( : | 5_.0'0 FTE } (; 0.00 FTE )
.Siate Operatsons — Qther Casts _ ' 150,000 - .
Aids to. Lccai;txes End:v‘sdua&s or Orgamzataons ' ' 11,000,000° S5
Totai State Costs by Catagory " S L 11, 406,500 $ - e
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GPR $ 11,406,500 $ -
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Total State Revenues 7 L $ -
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Net Change in Revenues T S 3 11,000.000
Pre;)ared By . _ | Telephone No. Agency
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. DATCP Cost Analysis ..
.. for10-Year Implementation of
‘Agricultural Performance Standards and Prohibitions

Performance | Annual Cost | Explanation of Cost Assumptions
Standard | Estimates - :
{in millions)
Low High R L _
Conservation | $2 . $4 | DATCP currently provides local assistance grants in excess of $8 million
Staff Needs T -} annuaily to help fund 246 county.land conservation staff. DNR and
DATCP have agreed that an additional $2 to $4 million dollars is needed
1 to implement state standards. Counties have recommended higher staff
e fundmg at the rate of $1 for every $2 of landowner cost-sharing provided.
Standard | %64 $10.2- Currently 82% of Wlis at "I". DNR and DATCP assume that 1.0
Sheet and Rill miliion acres additional will need to meet «“T.” Theannual costs range
Erosion -~ - : o | from $10 to $16 per acre. Paid overa 4-year period, these costs total $40
S : : “-.|to $64 peér acre. Basedon 1.6 million acres, b__v_erai"i costs range from 564
161022 million. Over ten years, this translates into annual ¢osts of $6.4
i . _ 1o $10.2 million. ' e .
Nutrient $18.0 $28.0 | Costs ayerage from $4.50 to 7 d_(_)l'la'r.s' per acre to plan, update and
Planning ©Aee D maintain nutrient managemént practices: Paid for the requiréd four year
and Updating® _ period, these costs amount to 518 to $28-per acre. Ten million acres are
T ' | targeted for planning and updating. Overall costs range from $180 to
$280 million. Over ten years, this translates into annual costs of $18 to
o : $28& million. L .
Manure 1529 544 Using 33,500 livestock operations in W1 * 25% in driftless WI* 10%
Storage | requiring storage because of nutrient thanagement * $35,000 per facility =
= | $29 million or annual cost of $2.9.million for the low cost. The high cost
| assumes 15% requiring storage. This assumes 10 year implementation
peériod from the program and 70% cost:sharing to enforce agricultural 4
' ordinances. i St e S i
Manure $0.1 %02 These estimates reflect 40 to 100 facilities costing $1,000 to $5,000 each
Storage o abandon annually. This Tow cost estimate is 100 facilities @ $1,000 -
{ Facilities - 1~~~ =$100,000. The high cost is 40 facilities @ $5,000=$200,000. -
Abandonment L R _
Manure §2.0 $10.6 | DNR and DATCP started with the Animal Waste Advisory Committee’s
‘Management . | - - $123 million cost estimate from 1994 for the 59,000 livestock operations.
Prohibitions™ Adjusting the old estimate to a low of 33,500 or a high of 44,000
) | operations for 1997 This 18 56.8% to 74.5% of the 1994 operations.
| 56.8% of the $123 million is $70 million..74.5% of the $123 million 1s
$92 million. Using 15% for inflation, the adjusted totals range from
. $80.5 to $106 million or $8 to'$10.6 million annually. |
[andtaken | 51.9 $3.9 | Incertain cases, landowners can only mect agricultural performance
outof standards by installing conservation practices that remove land from
production production. Ata minimum, 19,350 acres will be taken out of production
to meet erosien and manure management standards. Based on payments,
] of $100 1o $200 per acre, an annual costs range from $1.9 10 $3.9 mllion.
Total $39.3  $61.3 | These estimates reflecta 10-year implementation period. These estinates are
Annual™* © 4 based on today's:dolfars and do not reflect inflation, except as otherwise noted.
Ten Year $393  $613 | T T T
Total ] _
¥ Calenlations assume volintary compliance during the delayed implementation of the nutnient management standard.

** These estimates account for compliance through clean water diversion.
*+*Naminal costs for maintenance have not been inctuded this total.
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SMALL BUSINESS ANALYSIS
(Final Regulatory Flexibility Analysis)




Wisconsin Department of Agriculture,
Trade and Consumer Protectmn

Fmal Regulatory Flexxblllty Analy51s

Rule Subject e "Sﬂ;ii-?%n'd@aiéf Conservation _
Adm. Code Reference' o ATCPS0 :
Rules Clearinghouse #: 00039 and 01-090

DATCP Docket#:  98R7
“Rule Description
General

This rule repeals and recreates current rules related to Wisconsin’s soil and water-
Tesource management program. The Dﬁpaﬁment of Agriculture, Trade and Consumer
f’rotectmn (“DATCP”) administers this program under ch. 92, Stats. The program is
designed to conserve the state’s 5011 and water resources, reduce soil erosion, prevent
pollution runoff and enhance water quailty “This rule spells out pmgram standarés and
procedures. Among other thmgs thisrule: ™

Reqmres farm conservatmn practzces sub} ect to cost~shaﬁng

Creates a farm nutrient management program.

Spells out standards for cost-shared practices. :

Spells out standards for. caunty programs. .

Spells out standards and-: pmccdures for }Z}ATCP grzmts to counues

Spelis-out, standards and pmcedures for county cost- share grants to: iandovsrners
Spells out standards for soil and water professionals (agricultural engineering
practitioners, nuirient management planners and soil testing iaboratones)

e 'Coardmates state and Iocai regulaﬁon of: farm conservation yraﬁtices

¢ s 6 8 8 s »

The Legxslature has mandafedla compr.eheﬁsw-.e redesign of state yro_grams rﬁi_ated to
nonpoint source pollution. Among other things, the Legislature has directed DATCP and
the Department of Natural Resources (DNR) to establish conservation standards and
practices for farms. The Legislature also-directed DATCP to-adopt rules related to
nutrient management'on farms. This ruleimplements the redesigned nonpoint program.

Farm Conservation Practices

DNR is primarily responsible for adopting farm performance standards to prevent
pollution runoff. DATCP must preseribe conservation practices to implement the DNR
standards. DDATCP must also prescribe soil conservation and nutrient management
practices. This rule requires the following practices, subject to cost-sharing:




Pollution runoff. Under this rule, every farm must _ca.'r.ﬁpl'}} wath DNR runoff
standards, including standards for barnyard runoff and manure handling, This rule
cross-references, buf does not restate or duplicate, these DNR standards.

Soil erosion. Under this rule, a farmer must manage croplands and cropping practices
<o that soil erosion fates on cropped soils do'ndtexceed a tolerable rate (“T7). For -~
most soils, the tolerable rate (“T7) is equivalent t0.3 to 5 tons of so1l loss per acre per

year. DNR rules will establish'equivalent cropland erosion standards.. > .

Nutrient management. This rule establishes nutrient management 'étandafds for
farms. DNR rules will establish similar nutrient management standards. Under this

. A fa:jm_ef applying manure or commercial fertilizer must have an annual nutrient

- A qualified nutrient management planner must prepare each nutrient management

plan. A farmer may prepare his or her own nutrient management planifthe
. farmer has completed a DA TCP-approved training course within the preceding 4

years, or is otherwise qualified under this rule.”

*  The nutrient 'managéingnjt'_plg;i_ must be based on soil tests conducted at a
laboratory certified by DATCP. : brkerieoahiiaib et e

'+ 'The nutrient management plan must comply with a federal standard adopted by
the Natural Resgurt:e'(?_qnservation Service {NRCS) of the U.S:Department of
Agriculture. This is currently a nitrogen-based standard. NRCS plans to adopt a

phosphorus-based standard, and DATCP plansto incorporate that phosphorus-:
based standard in future rules (by 2005). <

= Nutﬁe’n_i_app_iiéatiqns{may_not-exceed&h_e amounts required to achieve applicable
crop fertility levels recommended by the University of Wisconsin unless the -
nutrient management planner documents a special agronomic need for the.

= A person selling bulk fertilizer to'a farmer musi_sre;céi"d:.ihe nj:%mﬁ anci -a{i«':i_re'ss_' .(;_:f
* the'nutrient management planner who prépared the farmer’s nutrient management
plan (if the farmer has a plan).

»  Farm nutrient management requirements first apply o .“exist.iﬁg’."cmpl.aﬁd in
2008, except that they first apply in 2005 10 “existing” gropland i outstanding or.
impaired watersheds. The requirements first apply to ‘new” cropland one year

after'this rule takes effect =




A farmer may choose the best way to comply with this rule. A farmer may choose
conservation practices that are appropriate for his or her farm, as long as those practices
achieve compliance. DATCP UwW- extensron NRCS and the countles will provide
information and recommendanons o

E_f-fects on Small Business
_ T}ns rule will have a majar impact on farmers, many of whom qualify as “small
' ‘businesses.” Other businesses may also be affected. Those businesses include nutrient
management planners, soil testing laboratories, farm supply organizations, agncuitura} o
~ ' “engineering practitioners, and contractors installing farm conservation practices. '

" "Fa'rme'rs' o

o I)NR ru]es e_stai_}hsh pollutmn ruza(}ff stan{iards far farms. This ruie reqmres fazmars to
o ulstall conservation standards to cﬂmply with the DNR rules. It will be costly'to -

E 1mp1emeni the DNR requtrements over the' entxre sta’ce Costs will vary from farm to
- - farm, but many farmers willincur substantlai costs. DATCP estimates that it will cost

Jarmers between $373-8573 million to achieve full statewide compliance with DNR

o poflutmn mnaﬁ' standards.over 10 year,s* This does not count the cost.of county staff

‘ pmvzdmg serviceto farmers

State funds ‘will pay part Of thls cesi DATCP and BNR will provxde cost-share funding

" to counties, sibject to legislative appropriations. -Counties will, in turn, provide cost-

. share grants to farmers to help them comply. DATCP and DNR currently pmwde abeut
e $18 mzilmn in. cast—share fundmg 1o cmmties- each year

. Countles typicaliy use cost—share grants to enceurage Voiunrary mstaliation ef
- conservation practices na volﬁntary arrangcment the parties are free 10 negot:ate the
cost-share rate (up | to the maximum allowed by this ruie) But if a county orlocal ~
+ govermment forces a farmer to change an existing farming operation, the coun’ey or 10(;31
i govemment must affer cost—shzmng und&r thzs m}e

Ina vc)iumary transaction, a cmmty may: cust~share up 10 70% of a farmer’s cost (up to

90% if a bark or CPA certifies an “cconomic hardship™). If a county or local government

Jorces a farmer to change an existing farm Operatlon the county or local must offer at
least 70% cos%—sharmg (at least 90% if there is an “economic hardship™). 1f cost-share -

L :_ﬁmdmg is not available, c@mphance may be deiayec"i

The foliowmg summar}; shows estimaied amauai and 10-year costs to achieve fuli
statewide compi:ance with farm {:cmsewatmn practlces required by the DNR and DATCP
rules. The summary shows a ra:xge of cost estimates, focusing mainly on mstaliatlon (not
‘maintenance)costs. The. aﬁocatzcsn of costs (beiween farmers and taxpayers) depends on
the applicable cost-share rate. The rate of 1mpiementa‘ﬁon will also depend on the
availability of cost-share funds.” The summary does not consider offsetting ﬁnanmaE
benefits some farmers may realize,



 Statewide Cost to Implement Required

" Farm Conservation Practices

Conservation
Practices

Annual Cost.|

(in millions)

Cost Assumptions .. .

Soil Erosion
Control | _

Tees 102

: .'nﬁﬁig}'n’acres ai_fditiar’iai will-:'néedté-'méet-::_‘;‘.’i_‘:j:’_ The annual costs range
1 from $10 to $16 per acre. - Paid over a4 -year period, these costs total 340

t0'$102.2 million. Over ten years, this translates into, annual costs of $6.4

ﬂﬁrr’eﬁtiy' 2% of Wlis 'é_at_-f--“Tf"}jENRi and DATCP assume that 1.6.
to $64 per acre. Based on 1.6 million acres, overall costs range from $64

10.$10.2 million.

Nutrient
Management . |-

$13.0. $280 _
L' Pl ) maintain nutrient management.
. peried, these costs amount &

5::tﬁrgétx_é__d.'Ef_or";ﬂanﬁirfgg and upd: i‘i_'g;."-{)izéraiiijﬁbos'ts range from $180to - .
“ 1'$2%0 million. Over 10 years

Costs average from $4.50.10 §7 dollars per acre to plan, updateand

' c_ti':c'gs'.f Paad for the required four 'y_é'ar
o $28 per acre. Ten million acres are -

g A

s translates into annual costs of $18 to

$28 million. |

_Manﬁi‘é:' e
| Storage

“ vl costper year. The high costassumes:15% requiring storage. Assumes 10
| year implementation period:
G| ordlnances. o :

(33,500 livestock operations in Wiy x {25% in driftless WI)x (10%
requiﬁng storage because of nufrient management) %: (535,000 per
facility) = $29 million for the low cost over 10 years, or $2.9 million low

d?ﬁ% cost-sharing to enforce agriculturz

| Manure
| Storage |
“Abandonment. | ..

Ts01

502

T These estimates reflect 40 o 100 facilities ct 00 10 $5.,0 |
1 to abandon annually, This low cost estimate is 100 facilities @ $1,000
=$100,000. The high cost assumes 40 facilities @ $5,000-5200,000. -

0 facilities costing $1,000 16 $5,000 cach

:._{ﬂ}aﬁufe_: L N

‘Practices

| —|s80
Management |

DNR and DATCP started with the Animal Waste Advisory Committee’s
- | $123 million cost estimate from 1994 for the 59,000 livestock operations.
“{"Adjusting the old estimate 104 low of 33,500 or a high 0f 44,000
“operations for 1997. This 1s'56:8% t074:5% of the 1994 operations.

5106 |

| 56.8% of the $123 million is $70 million. 74.5% of the $123 million is

-$92 million. Using 15% for infiation; the adjusted totals range from -~
“$80.5 to $106 million or $8 to $10.6 million annually. Estimates account
for.compliance through clean water diversion. ) '

Land -ta:k.eﬂ

out of
production

519

839

In certain cases, farmers can only meet agricultural performance

.. jto 'gz_;ee;e;jpsimg':and_mgpuss_m@agemeni standards. Based on payments
of $100 10 $200 per acre, in annual costs range from'$1.9 1o $3.9 million.

standards by installing conservation practices that remove land from
production. Ata minimam, 19,350 acres will be taken out of production

TOTAL_
ANNUAL
CO'S”!'S_' o

B

8573

“These estimates reflect a- 10-year implementation period. These
| estimates are based on today's dollars and do not reflect inflation,

| maintenance.

except as otherwise noted. They do not include nominal costs for

10-YEAR |
TOTAL

373

5573

COS8TS




DATCP and DNR prowde appmxxmateiy $18 miihon in cg)m«share funds each year.
Added to the farmers’ share, and assuming a 70% average cost- share rate, this will install
about $26 million worth of conservation practices each year, or $260 million over 10
years. The state-federal Conservation Reserve Enhancement Program (CREP), which is
not affected by thisrule; may: prowde a-similar amount of funding for censervauon
praci;ces (mamly mpanan buffers)

This nife dc)es not 1mp086 addatmnai repomng or. record keepmg reqmrf:ments on
farmers, except those related to nutrient management. Farmers receiving cost-share
grants must comply with grant contract terms,  This may entail some reporting and
record-keeping requlremems To ccmpiy wnh nutﬂent management requirements,
farmers wxli need to:

. Prﬁpam nutrient management pizms ‘Farmers wﬂi need to h1re quahﬁed pianners or .
-prepare thmr own plans 3f they are quahﬁed to.do so. i :

. Have seal tests conducted at'a ceruﬁed labora’iory, if they are not 31ready domg 50.

* Understand and keep records of soil types, soil tests, crop nu‘ment reqmrements
(including University of Wisconsin recommendations), nutrierit applications, nutrient
contents of manure, nutrient application scheduling and other matters related to
nutrient management Most farmers have knowledge in some or all of these areas,
but some farmers may need to update or. expand their knowiedgﬁ

: 'an rs will also need tfo be acqumnted w1th censervatmn standards, and {he applacatmn :
of those standards to their farms. Farmers installing conservation. practices must comply
with relevant construction standards. In some cases, they may need to hire engineering or
construction profess1ona¥s fo plan and install the -practices: County-based conservation.
pmfesswnals will help farmers to understand technical requirements, make calculations,
-and interpret: plans and spemﬁcatlens ‘Engineering, design and constmctwn costs related
to conservatmn practmes are’ genaraily ehglbie fer mst—shanng ' L

Nutrlent Management Plauners and Crop Consultauts

This rule will increase nutrient management planning; and the demand. for professional .
nutrient management planners. Asmany as 10 'million acres may require nutrient '
managemem plans; at an average cost of $6-10 per acre. Nutrient management planners
who prepare plans for others must'be qualified to do so. Planners holding certain
professional credentials are presumed to be qualified. DATCP may dzsquallfy giamers
who lack the required knowledge, or violate the law: Gt i

Nutrient management planners must know how to prepare nutrient management plans,
They must understand and keep records of soil types, soil tests, crop nutrient
requirements (including University of Wisconsin recommendations), nutrient .



appli{_cat_igns, nutrient contents of manure, nutrient application séhedaiing and other

FarmSupply and Farm Serwce@rgamzations o

This rule will increase the demand for professional nutrient management planning and.

other services to farmers. Farm supply and farm service organizations may provide

nutrient management planning services, crop consulting, conservation compliance and
They may also sponsor DATCP:approved training courses for farmers. .-

other services.

This rule W_ﬁi:‘iné:féasé demand for manure hauling services. “fn order to implement their. -

nutrient management plans, many farmers will have to hire commercial manure haulers
to apply their manure on appropriate fields. S e

This riilé may reduce saleés of agrioultural fertilizers, as faomers manage nutrients more

carefully. Persons selling agricultural bulk fertilizer to farmers must record the name and
address of the nutrient management planner (if any) who prepared the farmer’s nutrient

management plan: Thistule does not prohibit the sale of fertilizer to.a farmer-who lacks
a nutrient management plan.

Soil Testing Laboratories * -
This rule will increase demand for soil testirig: N&mﬁntmanagemem plans mustbe -

based on soil tests cozg'l_da{:{éd;b'y“-cc:ftiﬁed-.:l-abafamr_ie_'s;;. DATCP will certify laboratories.
o DATCPﬂrltsagentmayaudit laboratories 1o ensure accurate testing. . . _

Construction Contractors

Th:-isf’ﬁl}égWi:ﬁ:j‘i'{ffe_ct_.-'(;Ol_tifs.i__r.jli{i_ii{m-::Cﬁ't_ltz‘a,(;t_{}rs whe.--iﬁsiaﬂ-far_m -ce_ﬁSéﬂaﬁgﬁ:prabfi?f:s;_} , - _
This rule does not substantially alter construction standards, nor does it impose any new.. .
cg}-ﬁtrac-iérﬁrreportin:gi'ogr_'recqird-keeping requirements. But this rule may affect .

construction demand, and the distribution of projects across the state. This may not affect

large contractors who are ‘more mobile and can set up branch offices. But smaller, less - '
mobile operations may be affected. By =ET L

Agricultiral Engineering Practitioners .. -

This rule may increase denand for agricultural engineers and-engineering practitioners. )
Certain conservation practices must be designed by licensed -engineers or certified _
engincering practitioners, 1o ensure safety and effective performance. - Engineering costs
are eligible for cost-sharing under thisrule. = - R S T SRTTCtL _

Undeér this rule; asunder prior rules, agris:u_ktural-- engineering practitioners must be . ..
certified by DATCP: Thisrule does not ;su’bs{aaiialiy-aI.Eer_gurmm;s@_ﬁ.iﬁca_ti;m: .
requirements or procedires. - e L B i

IS



Accommodation for Small Business

DATCP has worked extensively with farm representatives and DNR in order to minimize
adverse effects on small business. DATCP held extensive consultations with advisory
councils, held numerous public hearings throughout the state, prepared simplified
information materials, and made extensive changes in its final draft rules to accommodate
small business. Remaining requirements are needed to implement DNR pollution runoff
requirements and farm conservation practices. DATCP has also worked extensively to
clarify cost-sharing requirements, whlch are 1mpeﬂant for the successful implementation
of consewatlon pra,ctlces on fa;:ms

Dated this & %day of LW , 2002

STATE OF Wig CONSIN
DEPARTMENT OF AGRICULTURE,
TRADE AND CONSUMER PROTECTION

vy Hcloloa f Hfon

Nlchoias 1. NEM ‘Administrator, .
Division of Agrmuitural Resource Management
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DEPARTMENT OF AGRICULTURE, TRADE AND CONSUMER PROTECTION
FINAL ENVIRONMENTAL ASSESSMENT
. January, 2002 '

Divi_s_i_on Affected: Agﬁculturai"Re_s'odrég_ Managément

Rule Number: ATCP 50, Soil and Water Resource Management Pfogram .Cleaﬁnéhouse Rule

Number: 96-002

HIST{)RY .AND- BACKGROUND
1. Rule namber and’ title: ATCP 50 Soﬂ ané Water Resource Managemeni

[ ] New Rule

* [X] Modification of Existing Rule
2. § tatutoljy A utkority

A To ‘adopt the proposad rule: Sections 92. 05(3)(0) and’ (3() 92. 14{8) 92, 15(3)(1)),
92 16 92. 18(1) and 281 16{3)(b) and (c} Stats -

'B. Statute(s) bemg mterpreted by preposed rule: Section 91:80, chapter 92 and
section 281.16, Stats,

3. . Summarize the history af the pmposed mle and’ the reason the rule was developed:

" The Department of Agriculture, Trade and Consumer Protection {the department) was
directed to make changes in administrative rules as a result of changesto-ch: 92, Stats.,
~made by 1999 Wisconsin Act 9 and 1997 Wisconsin Act 27. Both of these acts made
significant changes to the state’s Soil and Water Resource Managemient Program and the

- related Nonpoint Source Water Pollution Abatement Program: Because the changes are
significant and far-reachmg, the department is proposing to repeal and recreate ch. ATCP
50 of the Wisconsin Administrative Code for the Soil and Water Resource' Management
Program.

During the early stages of the development of this rule, the department worked closely
with the Department of Natural Resources (DNR) and a citizens' advisory group called
the “Outreach Advisory Committee.” The Outreach Advisory Commitiee consisted of
represaniauves from: the deparﬁmeni and the DNR, co-chairs, Wisconsin Manufacturers
and Commerce, the River Aihanc& of Wisconsin, the Oneida Tribe; the City of West




4.

- rule that establishes DNR's cost-effective practices, technical

" conditions: NR 216 is ths . /& plabities
- management and whi|
“animal waste program, ¢

Allis, the WtsconsmAssacmtienof Lakes, the })epartme’nt of Commerce, the Department
of Transportation, the Wisconsin Builders Association, the Wisconsin County Code

Administrators Association, the Wisconsin Land and Water Conservation Association,
1d Conservation Employees, the University of

the Wisconsin Association of La n Employ

Wisconsin-Extension, the Wisconsin Environmental Decade, Wi sconsin Pork Producers,
the Municipal Environmental Group, the U.S. Natural Resources Conservation Service,
the Wisconsin Towns Association, the Wiscotisin Farm Bureau Federation, and two-
agricultural producers. . = ' A

The dcpaﬁfn:éﬁt'and-D?:QR‘_ini_tiaﬂy took drafts of their jréviised rules to pubi'ié'_zhééi’iﬁgs'.'in:'
March and April of 2000. After receiving considerable comments on their respective

 rules, both departments revised their rule packages. DNR took its revised rulesto hearing:

again during March of 2001 and the department took their rule to hearing in August of

2001. In its rulemaking, the department is following the lead of DNR to ensure that

ATCP 50 conforms to the state performance standards and prohibitions in NR 151. The

two departments are working together to ensure that their rules are consistent:

Specifically, DNR is adopting these rules as part of the nonpeint redesign program: NR
120 is the rule for existing rural priority watershed proj ects; NR 151 is the rule that
establishes agricultural and nonagricultural performance standards; NR 152 is the rule
that establishes model ordinances as tools for municipalities to'use to.meet the. standards;
NR 153 is the rule that govemns the new runoff management grant program; NR 154 is the
's ¢al standards-and cost-share

rogram for storm water

1d the four prohibitions.

lishes the tegulal

Description of the Pmpés;e;i Rule -

A.  Objective of proposed rule (be specific and cite internal and external studies, reports,
. - and other information or rationale used in establishing the objectives addressed by the

“The overall objective of the current rule is to establish the requirements and technical

. standards for the soil erosion control, animal waste ‘nanagement, nonpoint source water

 pollution abatement, andnutnentmaﬁagememcamponents of the soil and water resource
o EAEMERPIOBTAIL e

One of the primary objectives of the proposed rule is to amend the current rule to

~ conform to-the provisions of 1997 Wisconsin Act 27 and 1999 Wisconsin Act 9. These

acts require the department {0

« - Establish conservation practices needed to mee state performance standards,

« Specifya process for.the devel opment and dissemination of iechni_i:z_ﬁ standards for

the practices needed to meet performarnce standards,

2 .




Establish a statewide nutrient management program,

«  Establish procedures for the, prepazatlon and 1mpiememanon of county land and water
resource management plans,

o Clarify the department’s role in the regulatlon of livestock operatmns and

« - Establish arural nonpoint source water pollution abatement program baseci on county
land and water resource management pians '

- The following objectives clarify these statutorily required objectives as well as other
environmental, programmatic and admmxstratwe ob} ectwes that the departmerﬁ is adding
to the preposed rule.

(1) Envxmnméi}iﬁl-.Oﬁj:éb't.'i;}e's "
- The- overall objective of the current rule is to provide standards and guidelines for

- the installation of canserva n'_pfacuces to ensure that installed practices will
prowde the. antlclpated env;romnentai protection and fama beneﬁts

In addition to this overall ob}ectzve the proposed rule mcorporates these
addltlonai environmental ebjectives '

« To install conservation faraétices to achieve the state’s nonpoint source water
pollution abatement performance standards estabhshed under SS. NR 151.02
through NR 151.08.

.- To mstall conservatmn practmes to control cropland soﬂ e’msmn

a  To have an annuai nﬁtnent managemmt pian befare applymg nutrients to any
field.

..» . To comply with all of the agncuitural performance standards in NR 151.02
e through NR 151 08.in order to recewe farmland yreservatmn tax credits.

(2) Programmat;c!Admmlstratwe Obj 3ect1ves

The overall objective of the current rule is to establish standards and requirements
~ for erosion control, animal waste management nutrient management and rural
nonpoint source water pollution abatement for the soil and water resource
management program jointly administered by the department and county land
- conservation committees. -

In addition to this overafl objécizii?‘é,; this proposed rule incorporates these
additjonal programmatic and administrative objectives:

e Specifies the procedures the department will use to allocate funds to county
tand conservation committees under the annual staffing grant to handle the
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rural nonpoint source water pollution abatement program as designed by the
Legislature. e s

Establishes procedures for Courities fo follow to account for the expenditure of

state cost-share funds to meet state standards.”

. Requires all é:ost;shéx:e' grants from the’ state ";_ﬁrﬁgfam to go to counties rather

than directly to other local units of government. ~

Sets priorities and strict guidelines for grants to counties for installing
conservation practices and implementing this program. * "

__Establishes the programmaﬁc requirements for what must be included in

. county land and water resource management plans and it establishes timelines

counties must follow to prepare and revise these plans. -

Adds technical standards for cover and _Qéeﬁ-'-rﬁéﬁu:ré crop, riparian buffers,

pesticide management, prescribed grazing, residuc management, sinkhole

__treatment, and wastewater treatment strips.

Spells outa ﬁrﬁce&iu%e’fér chaﬁgiﬁg:-téé;hﬂi_t;a} standards in the future.

.. _E___stabli_sh_e_$ the progedurgs__ for providing cost-share funds to install
~_conseryation practices and sets maximurm cost-share rates for practices.

Modifies the definition of economic hardship, under which farmers may .

obtain higher cost-share rates.

.  Creates a state nutrient management program, which requires farmers to

conduct soil test and develop nutrient management plans prepared by qualified
planner, and requires the department to certify nutrient management planners
and soil-tésting laboratories. S e A

Réquire_:_s aii_p_artj:g_ipants__in the _fann‘!_aﬁa preservation program to meet all of

. the state's performance standards and conservation standards in order to
 receive tax eredits. . PR e TR

Sets priorities the department must follow in awarding grantsto counties and

 lists other factors the department may also consider when awarding grants.

Prescribes practices to meet the state's performance standards.




B.  Summarize the key assumptions on which the proposed rule is based:
The proposed ruie 18 based on a number af assumptlons
. The perfomlance standards bemg proposed by DNR m NR 151 w1il be adopted.

o County land conservation departments Wﬁi work coeperatlvely with the state to meet
o the state s performance standards o el

e The performance standards adopted by the state are reas_c}ziabwllef;ind' that most farmers
..ar¢.capable of com_-ing mto compli_ance.

. Vo]untary pamczpatwn of farmers w1li be the pnmary mechanism to secure
: camphance and w:ll ‘ne aaded hy techmcai assistance and cost—sharmg

e County iand conservaﬂ{m dcpartmcnts w;ll estabhsh a work schedu]e based on §ocai
-._pnontles and needs consistent with overaii state standards, and will target efforts to

o ENSHre ‘maximum use of avaiiable funds L

C.  Provide a summary of procedures. reqﬁireéf by the proposed rule:

{1} -'.-Re'quifemeﬁts thé.’ z)’ﬂﬁi-ié .x&'iiﬁ;héve to follow:

The proposed rule requires farmers to implement conservation practices to meet
¢ -.-perfﬁﬁnanc’e standards in'NR 151, reduce soil erosion to"T,” and apply nutrients

7 according to an: annual. nutrient management pian For nutﬁ.ent management, the

S ﬁpm;msed rule: {ieiays compliance requirements according this schedule:one year .
" after the effective date of the rule for “new” cropland; 2005 for land located near

Co outstandmg or lmpazred waters, or within a sourcewater protection area; 2008 for
~  all other “existing” farming ﬂperatzons The depamneﬁi will use the definition of
_ new and exmtmg fazm cperatmns in NR 151

A farmer 18 normaiiy entlﬂed to cosi sham;g 1f the fanne}: is required to install
" “conservation practices that changc an “existing” farm operation. The cost-share
offer must cover at least 70% of the farmer’s cost to install and maintain the
' '-requzred practice (at least 90% if there is-an economic hardship). If a farmer is
forced to take one half (%) acre or more of land out of production to install a
- conservation practice; the farmer is entitled cost-share payments for the land lost
1o production, and those: gaymems must-continue for as long as.the land is taken
'{}{ﬁ Gfpmductlen R ) RN e B

There are'some imntatmns on thas 4:051 shaﬁng requirement

L. A farmer is not emztied to cosi shamng to make reqmred managemeni and
-other changes not eligible for cost- sharmg




®

the performance standards in NR 151.

* “must follow certain p

« A farmer is no longer entitled o cost-sharing after receiving:
» 10 years worth of cast*shaﬂng (the normal cost-share maintenance period)
fora capital improvement. .. ..o |
- 4 years worth of cost-sharing for an annual practice such as nutrient
- management or contour farming. .

+ If a farming operation achieves compliance with.a.consetvation requirement,
but then falls out of compliance, the farmer must regain compliance at the

fArmer’S eXpense; T i T e E

« A county or local government need Gnly make a bona fide offer of cost-
sharing. If the farmer refuses the cost-share offer, the county or local

ment may require the farmer to comply without cost-sharing.

. ; A‘-ck;s'u'niy'--dr _3@6&} _gavémiﬁent need ﬁét;'cés'tégﬁiaré:a- hﬂtﬁeﬂt maﬁagé:_ment plan
¢ “required under a permit for a manure storage system voluntarily constructed

. Cost-shar_iﬁg is not required to corredt a landowner’s criminal or grossly
negligent discharge of pollutants.

The proposed rule requires every participant in the farmland preservation program
to meet new county standards that include all of the practices necessary to mect

“Nutrient rﬂanagﬂment plans can only méét-'thei--éi_aﬁdérds .in_f.th_f:'-_p_z.ftt_:;_poscd rule if

©/qualified nutrient management planners prepare them. Farmers, consultants and

others can demonstrate their qualifications in 2 number of ways. A nutrient

" management plan also mustbe based on soil tests conducted by the University of

- ‘Wisconsinor another certified soil-testing laboratory. Soil testing laboratories

rocedures to secure and maintain their certification.

Those _'seii_iz_ig bfalk agncuih:rai fertilizer *_Eo:_:'é farmer must recdrd the 'hame and

address of the person who prepared the farmer’s nuirient management plan, if any.
" But this rule does not prohibit sales to farmers who do:pot yet have plans.

- Requirements counties and other Jocal:governments will have to follow:

The proposed rule requires thatall courities must prepare, adopt and frequently
tovise land and water resource management plans following the procedures
specified in this rule and in guidelines prepared by the department. If a county
does not prepare or revise a plan when specified by the department, soil and water

resource management funds will not be made available to that county.
Rather than having the state determine cost-effective practices, the proposed rule

requires counties to determine what practices are cost effective on a case-by-case

basis. This will require counties to assess each set of practices for each project to
determine which are cost effective.
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(3)

- This proposed rule will reguire counties to enter into contracts with landowners

for the installation of practices. Under current rule, the depariment enters into
most contracts with landowners for practices. While many counties will not have

~.:significant changes, this will. require changes for some counties that have been
' used io Jetting the depaz’tment do most of the ccniractmg work '

| The pmposed rule estabhshas standards that counties and other iocal governments

must use to adopt ordinances affecting livestock operations (under's. 92.15,

- Stats.), manure storage facilities (under s. 92.16, Stats.), and shoreland
-management (under s. 92 1'? Stats.). For ordmances that do not Tequire
-+ department review, counties and local govermnents may submit proposed
i _ordmances to the department for review and comment. As. part of the approval

process for.county land and water resource management plans, counties need to
identify state and:local regul cﬁs used to implement the pian, _and the department
may ask for COplBS of 10{:33 reguiatmns and make comments

: 'Under the proposed rile; each ccaunty must update farm conservatmn standards for
" participants in‘the farmland. preservation program. The new farm conservation

~ standards must be designed to meet the practices established in this rule and all
' part;capants i the program must meet these new consewanon standards.

The proposed rule reqmres f:ach cozmty to establish a,nd mamtam an accounting

~and recordukeepmg system to- track the expenditures of state funds. The current

“rule also requires this; so'this’ requzremem is not new. ‘However, because funding

- sources and department procedures have changed seme cmmt;es wzil have to
modiﬁ/thelrpmcedurcs R N R

.The proposed rule changes haw counties receive department ﬁmdmg for
_iandowner cost»shanng, and staff and ‘support;: The new reimbursement system
will reduce paperwork but will require adjustment. The new funding formula for

allecatmg sta:fﬁng grants wzH re—dxstnbute funds among counties.

Requlremems ihe department wﬂl have to follow

1997 Wisconsin Act 27 req'aires't}xe dep'artmeni to prescribe practices to meet the

~ state's performance standards adopted under NR 151 and to establish soil

conservation and mair;em management requlrements The proposed rule
esfabhshes a umﬁed set of conservation practices to address n(mpomt source
poiiuuon soﬁ conservatwn and nu“ment management :

Under the proposed rule, the department will have to certify soil-testing
laboratories that will be performing soil tests for farmers applying nutrient to
croplands. The department has responsibilities for disqualifying a nutrient
management planner for a lack of gqualifications or rule violations. The
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‘department also.must evaluate questionable’economic hardship determinations
and protect the confidentiality of farm financial records. - 7
The proposed rule requires the department to revie w-and approve county land and
water resource management plans. The department will have to establish
guidelines for reviewing, approving and rewriting county land and water resource
management plans. RS R AR

The proposed rule sets forth procedures for departinent review and in certain cases
approval of ordinances adopted under ss. 9215, 92.16 and 92.17; Stats. The
department remains responsible for providing coniments on proposed ordinances
voluntarily submitted for review by countiesand othier local governments.

" The departmentmii have ﬂew':'re'spQ:h:s’ibﬁiﬁé:s:5_1:iﬂtié_rf'_2'8 1.16, Stats. to develop
conservation practices and technical standards. 0

.- The proposed rule requires the department to establish a procedure to provide
basic annual staffing grants 10 counties. The department will reimburse the
" “county, ‘at & percentage rate prescribed by the Legislature, up to the total amount
- of the county’s annual staffing grant award. The Legislature has specified higher
reimbursement rates for staff working in DNR “priority watersheds.”

Idem-ijj: and-explain implicit or explicit exemptio.;zs,ip t}ia propé&éd rule ;fmd explain
©why they are exempt (e.g., what similar activities or entities would not be affected):

Farmers with livestock operations are exempt fmm-gce_%sﬁshéﬁgg’ xeqmremﬁﬁts for -
practices required under a WPDES permit. Federal law requires this exemption.

* A-county.or Jocal government may take em_ergeni_{y'act:ien:"io";é_réi{éﬁt__ imn’ie_édiate harm to

water quality, without first making a cost-share offer. Thxsexemption is.needed to protect
natural resources from harm. .. i R o

In addition, the proposed rule continues a provision aﬁthéri_iipg the department to grant a
written waiver from the rule provisions if the départment finds that the waiver 18
necessary to achieve the objectives of ATCP 50. .

Cost-sharing requirements for implementation of farm conservation practices are not

freated as exemptions to the proposed rule. ‘However, the cost-sharing requirement means
that owners and operators of existing farms will not be required to comply with

conservation practices unless funding is provided or they install a practice voluntarily.




Specifically identify those governmental units, industries, organizations, and other
parties that would be affected by the pmposed rule. Explain Imw each would be
aﬂ’ected

Farmers and other 1and0wners Thls group w:ll be primary affected by reqmremems to
.1mplement conservation pract;ces to meet. performance standards in NR 151, reduce soil
-erosion to."T," and apply nutrients acc:ordmg to an annual nutrient management pian
Farmer will be: subject to priorities and g{)ais set in county land and water resource -
management.plans. State and local consarvation standards will be 1mplemented pnmanly
~through voluntary appreaches mciudmg cost-3 haring. Coun‘ues and Jocal governments
‘may-adopt: ordinances to require. iandowner cempiiance Ifa fanner is reguzred to install
conservation practices that change an’ exzstmg farm operation the fanner 1s normaﬂy
ent:tied to cest—shanng

: _See 4. C ( 1) above for addmonal effects cm fanners and 1andowners

C{)unty land conservation: committeﬁs and. thelr staff Department grant funding paysa
‘portion of the land censervatmn department staff saianes and ‘support costs. ‘Provisions
of the proposed tule will g:eatiy m@chfy the. grzmts recewed fer staff and staff suppor‘c
Counties will also be required to prepare land and water resource management plans and
will be eligible for grants from the department to help implement them.

See 4.C2), above, for additional effects on cauniy land conservatmn comrmttees :,md
their staff.

Farm sutmlv orgamzanons nutnent management planners and smi tesﬁmz 1abaramnes
Thoose who supply fertilizers and nutrient management. planmng sérvices to farmers wzll -
- be affected by this rule because farmers who apply nutrients to cropland wﬂl be required
to have nutrient management plans. There wz,ﬁ be increased business. Gppomzmties and
workloads for them. For example, farmers may demand additional manure hauling
services. But. fertilizer sales may decline as farmers more efﬁcwntly manage nutrients.
There should be an increase in demand for laboratones to conduct soﬂ testmg for nument
: management plannmg : o :

Csnstmctmn contractors and other reiated services. These 1nd1v1dua}s and compames
must follow the standards and specifications established for practices under the rule, as
they do under current rule provisions.  Additionally, more land and water implementation
funding will be directed to all counties and more contractmg Jobs should be avaliable to
contractors and private vendors. Rather than havmg jobs concamrated n one watershed,
they will be spread out more evenly among counties thmugheut the state. This rule may
increase demand for engmeermg services to properly design and install structures and
practices. b
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List agencies, groups; and individuals contacted regarding the proposed rule:

The ggpgﬁm@m 1.;;01_;@&:?{_@._1;};1@Oﬁ;irea,ph Advisory Cqmﬁ’iittee for guidance and for

. reaction to the preli ary version of the proposed rules. The Outreach Advisory.
Committee consiste

i sted of: representatives from: the departmeiit and the DNR; co-chairs,
WlscensmMmufacturei‘S and Comimeree, the River Alliance of Wisconsin, the Oneida
_Tribe, the City of West Allis, the Wisconsin Association of Lakes; the Department of
' Commerce, the Department of Transportation, th ‘Wisconsin Builders Association, the
 Wisconsin County Code Administrators Association, the Wisconsin Land and Water
Coniservation Association, the Wisconsin Association of Land Conservation Employees,

the University of Wisconsin-Extension, the ‘Wisconsin Environmental Decade; Wisconsin

Pork Producers, the Municipal Environmental Group, the U.S. Natural Resources

Conservation Service, the Wisconsin Towns Association, the Wisconsin Farm Bureau
“Federation, and two agricultural producers.~ SR

I addition, the department consulted with the Wisconsin Potato and Vegetable Gromers
~Association, the Cranberry Growers Association, the Fertilizer and Chemical Association,
‘Wisconsin Federation of Cooperatives; and the Wisconsin Agribusiness Council.

This version of the draft rule also was be reviewed by WLWCA, WALCE and DNR.

" List zheaxzstm e admzmstratwe code (affected orreplaced by the proposed rule):

_The existing ch. ATCP 50

“Wis. Adm. Code, is repeaﬂ_cd and recreated through the

List department dlrectwes 'é&'d_/_ofjiz;bficétigﬁ.s:"‘_t'h'eiﬁj;*oj.)bsjed rule would affect. Specify '.

. changes necessary if the proposed rule is adopted

" The department will have to revise its "Procedures Manual for the Soil and Water
“Resource Management Grant Program.” The current procedures manual was prepared in

" May, 1999. The proposed rule will change the funding procedurés the department -

__follows in allocating funds to county land conservation committees, and the procedures :
 county must follow in handling department funds. © =~ =

» Theproposed rule requiresihe depa:rtment to review and approve county land and water
resource management plans. The department will have to revise written guidelines for
_county land conservation deparfments. -~ e

The proposed rule sets forth procedures for department review and in‘certain cases
approval of ordinances adopted under ss. 92.15, 92.16 and 92.17, Stats. The department
may develop model ordinances for counties to include the new requirements of the
statutes and this rule.
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If a specific physical and/or biological setting would be directly affected by the
propased rule, bneﬂy descrzbe the {ype and extent to the affected area:

This pmposed mla 18 ef statewade, sxgmficance In case of nutrient management planming,
however, the rule phases in requirements earlier for impaired and exceptional waters, and
source water protection areas. The rule primarily affects agricultural systems and
operators. The proposed rule provides for financial and technical assistance, delivered at
the local level by county land consewatxon committees and departments with assistance

o from the deparimem

CONSEQUEN CES

10.

»

Benef cml and adverse envzmnmental zmpacz‘s of the pmposed mle

Ident fy and brwﬂy descnbe antzczpared dzrect and mdmecr 1mpacts on  the physical and
bmlogzcal environment: > :

“The proposed rule will pomtwe}}/ affect Ehe physical and bmlogzcai environment in the

short--and long-term. Department financing of landowner cost~sharmg wzil stimulate

- implementation of conservation practices consistent with local ﬂnvzronmentai priorities
--and needs: Department. grants will support staff who pmv;de mformat;on and technical
. assistance that will increase adoptxon of farm conservation practices. ‘Farmers with new

operations wilk:incorporate required conservation practices into their business and
operating plans. Farmers with exzstmg operations will install conservation practices
without cost-sharing, Farmers. pamcipanng in the fanmland preservation program will

Aollow new conservation: siaadard_ ._'As a resu}t fa:;mers w1ii reduce soil erosion, apply

nutrients to cropiand accordmg to an annuai nutrient management piaﬁ and install other
conservation measures. Through bettf:r management and improved pollution control, the
propﬂsed rules will reduce the type and amount of polmtants that reach waters of the

state.::

Under thf: prop@sed mle watf-:r quahty staff wzH be funded more equaiiy around the state.

“In additien all.counties will be required to prepare land and ‘water resource management

plans and some 1mp1ementatzon funds will be made avaziable to all counties. Therefore,
instead of focusing state funds on priority areas, state funds wdi be more evenly
distributed throughout the state. The beneﬁc:ai effects from the mstailatlon of
conservation practices will be spread more evenly across the state, and increase the

'1mp0rtance of msetmg county. g(}als to attain state goals.

Addmonal 1mpac£s of thf;: nonpemi redesagn pmgram are descnbed m the Environmental

-Assessment for Department Administrative Rules Related to the Redes:gn of the

Nonpoint: Source Program, a document completed by the DNR on or about October,
2001. Specifically; reference is made to the agricultural headings 1n Section VII, 1.

‘Environmental Effects and Their Significance (pp. 11-21). This document is available at

hitp://www dnr.state. wi.us/org/water/wm/nps/admrules.html. . ..
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B.  Identify and briefly describe anticipated direct and indirect economic impacts. Attach
 acopy of the administrative rule, fiscal estimate, and fiscal estimate worksheet.

M

Overview

*“There are two proposed rules that will cause farmers-to spend mQ;n_ey to comie 1nto

compliance with new state requirements. The Department of Natural Resources'
proposed rule, NR 151, establishes the agricultural performance standards which
farmers must meet. The department's proposed rule, ATCP 50, lays out the
mechanics of how farmers will comply with NR 151, and prescribes requirements
for landowner cost'sharing to achieve compliance. This environmental- '
assessment describes the economic impact of complying with ATCP 50 and
catimates the costs of installing all of the agricultural performance standards
required under NR 151. e

The state is: proposing to adopt five agricultural performance standards. One of -
these, the one dealing with the four Animal Waste Advisory Committee
prohibitions, is tequired by statute. Inaddition to.these prohibitions, which are
incorporated info NR 151.08, the DNRrule establishes performance standards for

" sheet, rill and wind erosion (NR 151.02), ‘manure storage facilities (NR 151.05),

‘clean watér diversions (NR '151.06) and nutrient management (NR 151.07)
- The estimated ¢osts of implementing the agricultural performance standards
- statewide must be considered in the context of the total soil and-water: .

conservation program involving many.different agencies and programs.’

The department believes the total impact of this program on the farming:

community will be significant. Certainly there willbe a portion of the farm
community that install and maintain conservation practices without cost-sharing.

' For example, farmers with new cropland and Jivestock operations must

incorporate required conservation practices into their business and operating
plans. Because program implementation largely depends the availability of cost-
sharing funds, however, it is most appropriate to analyze the impact by focusing
on the amount of cost-share dollars available annually to farmers. The
department’s soil and water resource management program currently makes
available approximately three and a halfmillion dollars a year for cost sharing
with farmers. The average state share of the costs for practices is 70 percent, with
farmers paying the refnaining 30 percent. Therefore, the state's $3:5 million buys

* approximately $5 million worth of consérvation practices: Thismeans that

participating farmers will spend about $1.5-million.each year to:comply with the
state's performance standards. These estimates do not include 90% cost-sharing
that must'be provided farmers who meet the test for economic hardship:- The
department cannot accurately determine variables for expanding projected costs to
account for 90 percent cost-sharing.
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| tgtalmg $7 21 1 392 were s:gned

. In addition to this, there are many other soil and water conservation programs
: _whzch whlie not focusmg spemficaily on 1mpiementang ﬁlﬁ state s performance

) These pm grams are

o The Conscrvatlon Reserve Program This program makes payments to

landowners in exchange for placing lands under contract and establishing

vegetative cover on the land. In Wisconsin, this program involves about.
600,000 acres and the Farm Serwces Agency spends appmmmateiy

$4O OOO {}00 annuaﬁy

. Thc Envzronmcnta? {}uahtv Incentwes ngram Thls program prov1des cost

sharmg for animal manure ‘management, soil erosion control'and other
.conservation practzces Dunng 11‘5 ﬁrst two years m W:soonsm contracts

._The Conservatmn Reserve Enhanceme_m Program’ The state has a contract
.. with U.S. Depariment of Agriculture for federal funds to a{id te state funds
forthe Conservatwn Reserve Enhancement Program This program will
provide funds for mstailmg npanan buffers, filter strps, grassed waterways,
and wetland and prairie restorations to improve water quality. The program
provides $171,000,000 in federai funds and $46,000 OOO in state funds over a
I5-year period.

_— ':_There are other federai state a:nd locai pregrams i:hat conm’bute con31derab§y
Lt smaﬁer amounts to reach i:he state s performance standards e

. __.C_ost -to‘-iecai govemment operaﬁons: i

| '.The department estimates that implemenfatwn af the propesed rule will have

some impact on local govemments ’i‘he department estimates that an addltional

. z.praf;tzces needed to mee’( thf: agnculturai yerforrnance standards pmposed in NR

151. This equates to at least $2,000,000 more dollars a year to fund these staff.
See the. attached cost anaiysxs for i‘he proposed rule

: -The proposad m}e reqmres a Shlﬁ fmm fundmg staff for pm)r;ty watershed
.pro_;ects to a more equahzed ﬁmdmg of staff statewide. “The state will make funds
-.avaﬂabie fo ali county land conservatlon committees for staff to work toward
_ 1mpiamentmg practices to meet coumy goals. Some counties curremly have many

more than three staff funded with state funds, and when this rule is implemented,
those counties will have fan@xr_;g reduced over t;_mc

It is.;:siimaied that current sta{te furadmg supports approximately _2:’.'40 land
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conservation department staff statewide. Assuming that counties will only receive

matching funds at a rate of 100% for one position, 70% for the next position and
50% for a third position, they would receive funding for 3 staff positions in each
county. If all counties hired three positions, there would 210 staff positions
statewide. This represents a decrease statewide of about 30 Jand conservation
department positions. SR T

Under the proposed rule, each county will be required to prepare a land and water
resource management plan in order to be eligible for continued funding from the
department. Once a county has a plan, it will be eligible for plan implementation
funding from the department. If the department makes $3,500,000 a year
available for cost sharing, each county will receive an average of about $48,000.

In addition to equalizing the funds for éi_aff, '_'(_;}:S's't—'shar:e funds for landowners will

be more evenly distributed. While a few county governments will have cost-share
and staffing funds _g;_reaﬂy reduced, other counties will see moderately increased
amounts of state funds for cost sharing and staff. The whole shift in this approach

is to make funds available for all counties, with the underlying assumption that the

" state will be in'a position to meet overall soil and water conservation goals if

counties are better able to meet their goals. "

'I'n;ipa'ét on state and local economies:

~ The proposed rule will have a minimal to moderate impact on local economies.

“There will be a shift from funding priority watershed projects to providing funds
"o all counties to meet their identified needs. This will mean fewer county {and

conservation department staff concentrated in counties with priority watershed
projects, and more county land conservation department staff distributed
statewide. This relatively small shift in the workforce, will have minimal impact

~ on the local economies.

The availability of a small amount of cost-share dollars each year for each county

" will' mean there will be a shift in work for construction contractors from a

considerable amount of work concentrated in priority watersheds, to less
concentrated amounts of work in each county. While the overall amount of funds

available for landowners to install conservation practices will increase under the

proposed rule, those funds will be distributed statewide. There will not be any
large increase of spending in any one area, rather a small amount of increase will
be available in all areas. This will have the effect of spreading the work for
conservation practice construction contractors out over the entire state.

There will be a slight increase in bonding-revenue funds made available in the
state. The state economy, however, will not be greatly affected by this proposed
rule. The department's budget may increase with the increased bonding revenue
funds.
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Economic impact on individuals:

(a) Cost analysis. Attached is a cost analysis prepared by the department, which

. -.contains the estimated number of acres and ‘operations affectﬁd by the
i 1mpiementatmn of the state’ s perfermance standards and t

stimated costs to
implement the practices needed to come into compliance W1th tha performance
standards and. conservation practices. The cost analysis makes estimates only for
costs, not associated beneﬁts and- savings.. The department recognizes that

__.-_.beneﬁis exist, but we are not. ready 1o assign dollar figures to them at this time.
© i The department believes:that the: total costs for 1mplementmg the agricultural
* performance standards will be. szgmﬁcant totaimg in the hundreds of millions of

doliars overa ten- year penod

- "For exampie costs for prepamng numem managemﬁnt pians are $7 per acre 10

;}Ian and: update the pian a.nnualiy If cost sharing is provzded fcr four years, the

'+ total cost per acre would be $28. Ten mﬂh(}n cropiand acres. need plans for a total
o estlmated cast of 5280 GOG OOQ over ten years or $28 0{)@ OOG per year.

--Tc) 1mplement Z:he four pmhibltmns the Ammai Waste Advzsory Commﬁtee

- {(AWAC) estimated that it. would cost. $123 000, O{)O in 1994, ﬁssummg the

...millionto -$ i 06. milhon

- number of operations needmg treatment is lower now than in: 1994 because many
+of them already have been treated and addmg for mﬂatlon, the department and

DNR have agreed that the annuai costs for 1mplementmg the pmhlhitmns would
range from $8,000,000 to $10 6000, (}0{) The ten year costs weuld range from $80

by R . mrements gf the ruie 'I‘he pmposed mie req res_ fanners ta 1mplement

conservatwn practices to meet performance standards in NR 151, reduce soil
erosionto "T," and apply mitrients according to an annual nutrient management

+ ‘plan. For nutrient management, the proposed rule delays. cemphance requirements
: -:'-':-_accerdmg this schedule: one year after the effectwe date of the rule for “new”

o .-: i cropiand 2@05 for iand 1acated near autstandxng or zmpalred waters or wﬁhm a

-:.department wﬂl use. ﬂw deﬁmimn af * ew and ex;stmg fann Gperatzons in NR

151.

& A farmer 1s normaliy ennﬁed to cest~shar1ng if. the fanner xs requzred to install
---conservation practices that:change an “‘existing” farm operation. The cost-share

~offer must cover at-least 70% of the farmer’s cost to install and maintain the

- required practice (at least 90% if there is an eCONOMICE: k_qrds]up)_ Af a farmer 1s

forced to take one half (%2) acre or more of land out of produgtion to install a
conservation practice, the farmer is entitled cost-share payments for the land lost

100 pmducizen -and those paymenis must continue for as Jong as the land 1s taken
~out of pmduatzon .
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“{cy Conclusions. Given the requirements of the rule presented above and the
assnmptions-_and estimates from the'cost analysis; the following conclusions can
bedrawn: : s

The total costs for implementing the agricultural performance standards and

conservation practices are significant, totaling in the hundreds of millions of
“dollars. Implementation will take place primarily on the county level through
voluntary cost-sharing, information and technical assistance.

To try to make these costs more manageable, they could be broken down into
multiyear schedules based on the department's current-fundinglevels. The
department currently makes available about $3,500,000 annually in bonding
revenue funds forcost sharing conservation practices. I addition to bonding
revenue funds, the department uses a small amount of the general purpose revenue
- funds for cost sharing. Under the state constitution, counties may rot use bond
revenucs to pay for annual conservation practices such as putrient management or
contour farming.” With the farmers' share, the total amount of conservation
practices that'can be installed in a year-is about $5,000,000. Spread evenly among
the 72 counties, that amounts to slightly under $70,000 per county for
“‘conservation practices: el

The department is also directed by the legislature to work toward funding county
land conservation staff at an average level of three staff per county and $100,000
“per county in.cost-share funds. The legislature has also setrates for staff funding,

including a provision to account for priority watershed projects.

When the department is able to provide each county with $100,000 per year in
cost-share fimds, we would be spending a total of $7,200,000 statewide for cost
sharing. If we were spending state funds at this level ‘at an average of 70% of the
total cost of practices, the farmers' input, at 30% of the total cost, would be about
$2.800,000, for a total of about $10,000,000 in conservation practices.

Overall, more state funds will be available for implementing conservation
practices. This will be beneficial to individual farmers who are putting in
' conservation practices. The source of the money (predominately bond revenue)
will influénce the type of practices installed. The availability of cost-share funds
may stimulate 4 commitment from individuals to put their money into installing
practices. o ' :

Counties may adopt ordinances that require individuals to install conservation
practices. In most cases, cost-sharing funds must be made available 1f farmers are
required to install conservation practices. Even if cost-share funds are afforded to
secure compliance, individual farmers typically must still pay 30% of the
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11

installation and maintenance costs. In counties with ordmances this could
represent a considerable cost to individual farmers.

~Farmers will haye to prepare and follow nutrient managﬁment plans. If the
‘concepts are understood and the plans are followed, this reqmrement will have a
- beneficial economic impact on farmers. 'Using the nutrzents mn ammal manure will
- result in 1ess need for and use of commermal fertilizers. Farmer 's costs for
..commercial fertihzers shou]d be éecreased although other offsettmg costs, such
-as management costs, may shghtiy increase. For. many fannars the cost of
. preparing and ﬁ:iiowmg a nutrient management pian may | be nffset by the savings
a farmer realizes in lower costs for purchased fertilizers. =

. Identify and briefly describe anticipated direct and indirect impacts on the social and

cultuml enwmnment {lgfestyle) of the partzes affected by the pmpo'__ ol

This rule may posmvely affect the socaal a,nd cultural envzr@nmcnt of affected partles
The proposed rule will positively effect soil conservation and the protection of water
quality. These efforts will have a long-term positive impact, of course; for citizen health
and well-being and for water based recreation. Improved water quality may also result in
improved-social relationships between urban and rural residents, if they each perceive the
other as doing the most possible to control their input to water quality problems.

Identify and briefly describe antzapated dzrect and indirect tmpm:ts on. the avazlabzlzgf
and use of energy (s.1. 12, Stats.): SR :

~ The proposed rule will not szgmﬁcantly impact the avaziabﬁity or use of energy. Fundmg _

somne practices, ‘such as intensive grazing management, nutrient management and
;mprovefi manure management, may. reduce, the use of fossil fuels and other chemzcal

- mputs used dunng farmmg Qperatmns

Identtj_"v wklch of the Jmpacts are adverse tmpacts ﬂmt cannot be avwded if the

' proposea’ rule is implemented.:

The proposed rule requires the jnstailatioﬁllbf farm consérv'a'tioﬁ'pféot”icéé.'if the rule is
followed and if cost-share funds-are available, farmers will be.required to install many

‘conservation practices and-change their farm management behavior. While this
- requirement is environmentally beneficial, it may present concems.to farmers who must

incorporate these practicés into existing management systems. Fanners will ’be forced to
resolve problems of incompatibility. Farmers must also deal wath the economic impacts
of making changes that range from out-of-pocket expenses fo reduced profits from
changes m management and production.

Despite changes to simplify economic hardship deter’rninat_ioris”,tthefﬁ may be individual
farmers who deserve but cannot qualify for higher cost-sharing at 90 percent. These
individuals, however, will continue to be eligible for grants at the normal cost-share rates
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of the rule.

Under the ijll'rdpjt}éed rule, counties will be required to include the state performance

standards in their county standards and :férm_i'and:presefvaﬁcn program participants will
be required to meet these standards. Currently, people aré dropping out of the farmland

program about twice as fast as they are entering it. Participation has dropped steadily
over the past several years. If remaining participants are required to megt these additional

 standards, it will negatively affect participation in the farmland preservation program.

Participating farmeérs may receive voluntary cost-sharing from counties to come into

 Identify irreversible and irretrievable commitments of resources required or implied if

the proposed rule is implemented.

‘None anticipated at this time. -

ALTERNATIVES

I3.

Identify and briefly describe and discuss the environmental and administrative impacts
of alternatives to the proposed rule, including the following:

2 Not promulgating Ihépfépvséd' rule (be specific.in explaining environmental and

programmatic impacts of doing nothing):

o Notpmmuigatmgthe proposed rule would cause the department to be in violation of state
_' fs-‘{_a';iz;t{:'s:_;"Thﬁ"dep_mgﬁtf.'-is'-fequirﬁd by statute to establish by rule 4 nutrient management
“program [$:92.05(3)(k); Stats:]. The department is also required to promulgate rules

prescribing conservation practices to meet performance standards and to specify a process
for the development and distribution of technical standards for the practices
[5.:281.16(3)(b), Stats.]: The department 1s-also required to promulgate rules specifying
criteria for determining whether cost sharing is available under 5.92.14, Stats., or.any

_ other source [5.281.16(3)e)].

Provisions in Chapter 972 created by 1997 Wisconsin Act27 and 1999 Wisconsin Act 9,
require the 'de_pa_r"t_mém to assist land conservation departments in preparing land and

- water réseurce-‘-'z’r_;_anﬁg'emeﬁt:'p'lans and to review and approve or disapprove those plans

" [5:92.10{4)(c) and (d)]: ‘Failure to promulgate a rule will leave unspecified how the

* department will assist land conservation departments and-what is expected of them for the
“departmient to approve their plans. T T

DNR is proceeding with its rule establishing statewide performance standards. If the
department did not proceed; county land conservation committees and farmers would be

Teft with little guidance and direction for achieving the standards.
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14.

Legzslar;ve modzﬁcatwn of extstmg statutes to accomplish the objectwe of the proposed

-nde AR

Although this wouid be an aItematwe 1t wouid add consmerabic iength to cil 92 Stats.,

- and the Legislature hasindicated its mtentmn that these provxs:ons be mciuéed inrules.
Many of the proposed provisions of thls rule are. not the type ¢ of program, admlmstrat;on
o detaﬂ mc}uded mstatutes. - oo e e

Mod jfv t]:e pmpﬂsed ruie ( altematwes ia the pmposed mie ta sattsfy known or abwous

5 CONCErnS of mterested partzes and rhe 1mpacts thaz would. resuli)

' Aiternatwes to the proposed mie cauld mc}ude: |

ri)evelcm tules that nrowde bleck gmﬁts to counties This aitematwe was suggested at
izstenmg sesswns held by the: department and }L}NR in conjunciien w;th the pmposals {0
" redesign the: state s nonpoint source water poi'
“conservation programs.. This: alternative would 1 ot be completciy avaﬂabie uﬂder current

[ 'on abatement and. sml and water

statutes. Chapter 92, Stats 1s speczﬁc about _the_: ﬁmdmg pnerztles for each source of

funds for the soil and water resource. managemem program, Counties, by statute ‘have a

number of requirements mc}udmg ﬁhng grant apphcations matchmg grants, and
reporting to the department. While the furiding proposals in this rule do not meet the

- definition-of block grants, most.of the funds 1o land conservation committees comes

through the basic amuai staff gram: whzch has the fewest. res'mct:ons and fequirements
attached to it. SR

S .__.-Deveioﬂ mies with'a deﬁm’zwe state ccsmnhance nm,q:ram Sﬁme caunty 1and
iR '.__canservatmﬁ department staff have requested the state to devek)p astate. cnmpizance

program that would force counties into, estabhshmg programs te make fanners comply
w1th the performance standards. While this would establish an "even playing field"

' acress the state for: farmers, it would also require some regulatory component to the

program. The state has never had a w1desprﬁad reguiatery component 1o 1ts soil and

E water conservation: program and would undoubfted ly be resisted by some. farm grcups
EVALUATION |

- Discuss each category using additional sheets or pertinent information if necessary.

Specifically identify those factors which may distin guish the proposed rule as a major

actmn s:gmf catztly affectmg the quah{y af the human environment.

Secondaiy Effects* T 0 wkat extem would z‘he praposed mle result in other evenzs or
actions which may signifi cafzziy affect the environment? Idenﬁﬁ? the parties aﬁected by
semndazy effecrs in item 5 s I o . :

The ;aropesed NR 151 and ATCP 56 estabhsh conservation standards and practices for
S . 19 : o



farms. In terms of implementation strategies, the department’s rule focuses on county
land and water resource managerment plans, while the DNR rule sets out implementation
procedures, including non-compliance notices. In both rules, counties-are the main
emphasis of implementation strategies. County implementation efforts will follow local
priorities and needs, subject to statewide requirements. County efforts will focus on
compliance through voluntary cost-sharing, information, and technical assistance. Local
conservation programming will produce environmental benefits targeted to a specific
area. This will directly affect farmers and other rural landowners, county land:
conservation committees and’departments, soil testing laboratories, nutrient management
planners, the department, the land and water conservation board, cities, villages, towns,
and contractors. S SR -

Because of the shift in the funding of the nonpoint source water pollution abatement

“program from concentrated, priority watersheds to broader funding for each county land

and water resource management plan, contractors whoinstall conservation practices will
be-affected by this rule. Work will not be concentrated in localized areas but will be
spread more evenly throughout the state. While the overall impact onthe enviromment
will be beneficial, those benefits will niot be concentrated in-small areas, rather they will
be spread throughout the state. L »

New Environmental Effects: To what extent would the proposed rule result in new
physical, biological, or socio-economic impacts? e &

The proposed rule will not significantly increase new impacts.

Geographzcally Scarce Resources: To whai:e'x_'z"éﬁi would the proposed rule affect

existing environmental features that are scarce, either locally or statewide? -

‘Specific scarce resources that the proposed rule would affect are not known at this time.

Improved water quality and soil resources may protect some scarce environmental
resources, but we do not know which specific resources may be involved at this time.
Counties may target protection efforts toward scarce local resources as part of their land
and water management resource plans. =

Precedent: To what extent would the proposed rule establish a new precedent affecting

" future policy decisions: " -

The proposed rule sets new precedent for minimum conservation standards for farms.
'The basic minimums establish a foundation on which to build future state programming

consistent with evolving standards for environmental performance.

The proposed rule sets new precedent for the expenditure of state funds to reduce
nonpoint source pollution. Funds for the program will now be distributed more or less
evenly to'all counties rather than having larger sums being distributed to smaller
geographical areas. This new precedent will affect future policy decisions.
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The proposed rule also sets new precedent for the expenditure of state funds on basic
annual staffing grants to county land conservation committees and for the -expenditure of
state funds for cost-share grants to landowners. :

Conszstency w:th Plans To whar e:xtent is tke proposed rule canststent or mconszstent
with local, state, or national long-range plans or policies? ~

The pmposed mie is consistent w1th the iegl-siatzve directives in ch. 92, Stats., and with
~the department’s mission statement. . :

To the department’s knowledge, the proposed rule is consistent with other plans and
policies that-have been proposed or adopted by local, state, and-national -agencies and
_groups.. For. example the rule is, consmieni w1th emergu}g natwnai pollcy on the
"management of nutrients, parizcuiarly with respect to phosphorous. The proposed rule
~does-not sxgmﬁcamly affect other. plans or policies, except to promote. the installation of
consewa’emn practices, which suppcrt ongoing state pians and statutoa‘y directaves to
proiect soil resources and i mprove water qaaixty

Exerase of D;scretwn T he law whzck authonzes or is mterprered by tkm praposed
rulewill provide for. varying degrees of discretion to be used by the departm ent in
Sformulating the policies and pmcedures contained in the rule. In sonie cases, ‘the
department is bound by or limited to federal rules or regulations dealing with the same
issues.: To what extent is the prqpased rule limited by Wiscensin or federal statates or
regulatwns‘f‘ : - - -

- .‘T{‘he pmposed rule s Iamttﬁ d by chs 91 92 and 281, Stats as weiE as pmv;smns 1n chs

NRiZG NR 151, NR 152, NR 153, NR 154, NR 216, and NR 243, Wis. Adm. Code.

:The pmposed rule interprets {:h 92 Stats for soil and water conservation and ammai
~waste management o

program requires parnmpants to meet sml and water conservatwn standards and,
consequently, imposes limits on this proposed rule.

The department works with the I}epaﬁment of Natiral Resources to coordmate thisrule
with the DNR rules for the nonpoint source water pollution abatement program and to
maintain consistent provisions on conservation practices, cost- share rates, grant
applications and reporting, as much as practicable. Their programs are governed by

ch. 281, Stats., and the foi!owmg adm;mstratwe codes:

e NR 120, which is the m-l'e for ex;st-mg -'mra'i priority watershed projects.



e NR 151, whicﬁ is the

R 151, which is the rule that establishes agricultural and nonagricultural
performance standards. SRR L R

'» NR 152, which is the rule that establishes model ordinances as tools for
' municipalities to use to meet the standards. T e AREERRE

* NRI SB,thh is the rule that governs the n_gw_r_*une_ff management grant program.

e NR 154, which is i_"hé rule that establishes DNR's cost-effective practices, technical
~ standards and cost-share conditions.

. NR 216, Whlchls "t_h_e':i‘;ﬂ'_e that establishes the regulatory program for storm water
management and which includes the standards.

NR 243, % hach}s the ;-ri;;ié:-_for_ the r’égﬁl_aiq;‘y“aniﬁiéi Wa'sts.'pfégram; mcluding the
applicable standards and the four prohibitions. =~~~ -

G.  Other: Identify and describe (or cross-reference) other relevant factors which relate to
the effects of the proposed rule on the quality of the human-environment (€.,
foreclose future options, socio-cultural impacts, cumulative impacts to affect entities,
visual impacts, and irreversible commitments of resources): a

The proposed rule is expected to encourage the implémentation of best management
 practices to protect soil resources and improve water quality. e

This assessment finds that the proposed repeal and recreation of chapter ATCP 50 would have no
significant adverse environmental impact and is not a major state action significantly affecting
the quality of the human environment. It is expected that the proposed rule will have a positive
impact on protecting soil resources and improving and protecting water quality. Alternatives to
this proposed tule, discussed in this assessment, will not reach program goals as effectively as the
proposed rule. No environmental impact statement is necessary under S. 1.11 (2), Stats.

Signed thisiiw ﬁz"d@y of _[larise

" STATE OF WISCONSIN
" DEPARTMENT OF AGRICULTURE,
“TRADE AND CONSUMER PROTECTION

,2002

Nicholas J. Neher,
Agricuitural Res

Tce Management Division
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'CLEARINGHGIBSE_REPORT TOAGENCY
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OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
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CLEARINGHOUSE RULE 01~—-{)90 _ _
AN ORDER to amend ATCP 3.02(1) (h); o repeai and recreate chapter ATCP 5{) and to create
ATCP 40.11, relating to soil and water resource managément S - :
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- Clearinghouse Rule No. 01-050
.. Form 2 - page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below: R P s - ViC
{. STATUTORY AUTHORITY [s. 227.15 (2) (2]

~ Comment Attached YES | no [}

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 22715 (2) ()]

Comment Attached YES | NO

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 ) (@)]

: Commeni Attached o yveslb oo No [

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS'
[5.227.15 (2) {e)]

Comment Attached YES { ¥ NO

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (£)]

Comment Attached ves [+~ - no []

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (2)].

Comment Attached ves [ ] “NO'

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached ves [ ] | N{} 1~
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- WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE

Ronald Sklansky Terry C. Anderson

Clearinghouse Director Legislative Council Director
Richard Sweet ' ' ' Laura D. Rose

Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE RULE 01-090
Comments
[NOTE: Al citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of -

Statutes Bureau and the Legislative Council Staff, dated September
1998.1 . _ . .

1. Statutory Authority

- 4. Has the Land and Water Cpnser_va;ion Board (LWCB) reviewed this rule as required

bys 204Gy @? Sh e

b. The definition of “local regulation” under s. ATCP 50.01 (15} includes county zoning
[s. 59.69, Stats.]. County zoning has the potential to include provisions that “affect” soil .and
water conservation, but do not relate directly to conservation practices. Note that s, ATCP 50.54
(1) requires local regulations to be “reasonably consistent” with ch, ATCP 50, Is there authority
for the Department of Agriculture, Trade and Consumer Protection (DATCP) to require county
zoning to be consistent with ch. ATCP 50, and will it be reasonably clear which of the zoning
regulations “affect” soil and water conservation on farms?

¢. Do the requirements of s. ATCP 50.54 apply to local reguiatioris that were éﬁéctéd
prior to the effective date of the rules? Also, should the note after that subsection also list ss.

92.11 and 281.16 (3) (e), Stats.?

2. _Form, Style and Placement in Administrative Code

a. The table of contents to subch. I includes a section on initial applicability. There is
not an initial applicability provision in this subchapter. ' R B

One East Main Street, Suite 40! » BO. Box 2536 « Madison, WT 53701-2536

(608) 2661304  Fax: (608) 2663830 » Email: leg.councit@legis statewius

hrp:www egis state. wius/ic




b, A number of the motes address the ;eader as you *""Although not necessarily
inappropriate, this 15 not canventmnal draftmg practice and is not the normal tone for legal
drafting. See the notes after ss. ATCP 50.04 (3) (&) 9. and 50.06 (2)

c¢. Ins.NR350.01 (29), “rule should replace regu}atmn” 'in two places.

d In S. NRSOSG (25 (a) tbefont éize shéﬁld be thesameas thai ﬁsed inmt.he rest of the
rale. . oo _

' e. Ins. NR. 50.46 (2), the paragraphs after par. (z) should be pars. (za), (zb) ...

4. Adeguacy of Ref_erences to Reiated Statutes, Rules aggd Farmg
a. Are the statutory cress—rﬁferences under 5. ATCP 50 {}1 (29) too broad?

b. Would 5. 16.964 (6) (a), Stats be a better reference than the federal cross-reference
in s, ATCP 50 01 {31}?

c. The note afier 8. NR 50 40 {i’?’) (b) should refer 1o s. ATCP 5{3 01 (35}

d. Sectmn ATCP 5{} 6() contains only a cross—referencc to s. 92.15, Stats., while ss.
ATCP 50.56 and 50.58 elaborate on the statutory provisions. Is this difference intended?

5. Clarity, Gra‘mmar, Punctuation and Use of Plain Language

a Thﬂ rulﬁ uses notes cxtensweiy, which is generaliy usefai However some of tha L
notes are not informative. For example, see the note after's, ATCP50.01 (1). o

b. ‘The définition of “cost- share grant” in s. ATCP 50 :'Gl"{é) refers to a grazit for “all” of
the cost Are there any granis that relmburse aiI of the cost of a conservatzon practice?

e The phrasa “for agrzcultural purposes is :nciudﬁd in s ATCP 50. 01 (13) (b) but not
in‘par. (a} Shmﬁd it be mcludsd in both paragraphs‘? '

d. It would be useful to include the ‘text of the statutory definitions in notes after s.
ATCP 50. 01 (21) and (22)

e, The cross-references in s. ATCP 50.01 (25) should be checked The Cross- reff:rence
to s. ATCP 50.56 (3) (b) only refers to s. ATCP 50.04 (3). The text of s. ATCP 50.62 (5) ()
does not require a plan.

f.  Section ATCP 50.54 (1) reqmres iocal reguiatmns to be reasonab}y cons:steni” with
ch. ATCP 50.. However, a different standard is established in s. ATCP 50.12 (2} (b), which
requires notation of local regulations that “differ materially” from ch. ATCP 50. Does this create
an inconsistency?




-3.

2. Sectiou_-A’i‘-CP 50.12 (2) (d) and (e) refer to “key” water quality and soil erosion
problems. This apparently means that some problems must be identified and others are not
required to be identified. Is there a standard for determining what is a “key” problem?

h. “Priority” farms must be identified in 5. ATCP 50.12 (2) (D), but the rule does not
indicate what is a priority farm. The note after this provision indicates criteria that can be used
to identify a priority farm. However, the rule could clarify this matter by indicating why priority
farms are to be identified, : _

i. Should s. ATCP 50.12 (4) (b) specify the method used to notify land owners? Also,
can the opportunity to present information be clarified? Is this opportunity individually or in a
public hearing? Finally, “sub.” should replace “subs.”.

J. - Section ATCP 50.32 (7) (c) 1. refers to the “contract number” of an independent
contractor. Is this the number of the contract or the contractor? o

k. Wil the contract urﬁdgr s. ATCP 50.40 (8), which must be -recer_dgd. pursuant to par.
(L), meet the recording requirements of s. 706.05, Stats.? 3

L. Section ATCP 50.46 (7) (b) refers to “good cause,” while sub. (9) (a) refers to
“cause.” Should these be consistent?

m. Should “Misrepresent” in s. ATCP 50.48 (5) (c) be changed to “Represent”?

n. Both s. ATCP 50.54 (1) and (2) refer to any local regulation, but s. ATCP 50.54 3)
refers only to a county ordinance. Is there a reason for this difference? | |
oThe Iast sentence GfsATCPSOSI(z) (C)iS unnecessary DATCPauthor;ty to waive a

requirements is established in s. ATCP 50.02.




State of Wisconsin
Scott McCalium, Governor

Department of Agriculture, Trade and Consumer Protection
James E. Harsdorf, Secretary

DATE: - - July:9;2001 -

TO: . . | Béard --éf Agriculture, Trade and Consumer Protec’tiori .

FROM: Jim Horsdort, Seerotary o
Nick Neher, Administrator, %/ M‘—'
SR - ‘Agricultural Resource Management DiVision -~
SUBJECT: - - Soil and Water Resource Management; :
~+ Revised Hearing Draft Rules (ATCP50)

At the July 17, 2001 Board meeting, the Department of Agriculture, Trade and Constumer
Protection (DATCP) will ask the DATCP Board to authorize public hearings on a revised draft
rule related to soil and water resource management. This rule implements a comprehensive
legislative overhaul of Wisconsin’s nonpoint source pollution control programs.” The
Department of Natural Resources (DNR) is proposing companion rules.” o

DATCP held hearings on a prior draft rule in March and April, 2000. This draft makes extensive

changes to that prior draft. ‘Because of the importance of this rule, and the significance of the

proposed changes, the department proposes to hold a second set of hearings on this revised draft.
. The Board’s Committee on Agricultural Resource Management and Conservation reviewed this

draft on July 3, 2001. The committee approved the draft for consideration by the full Board,-

- with some changes. The committée’s changes are incorporatéd inthis draft. -

Background

DATCP administers Wisconsin’s soil and water resource mana gement program under ch. 92,
Stats. The program is designed to conserve the state's soil and water resources, reduce soil
erosion, prevent nonpoint source pollution and enhance water quality. DNR also administers
programs related to nonpoint source pollution. - :

In 1997 Wis. Act 27 and 1999 Wis. Act9, the Legislature mandated-a comprehensive redesign of
state programs related to nonpoint seurce pollition. Ameng other things, the Legislature

directed DNR to adopt rules establishing performance standards for-farms. DATCP must, by
rule, prescribe conservation practices and technical standards to achieve compliance with the
DNR performance standards: The conservation practices must be consistent with the DNR
standards.
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DATCP held hearings on a prior draft rule in March and April, 2000. Following the public
hearings, the DATCP Board’s Committee on Agricultural Resource Management and
Conservation held several meetings to consider hearing comments. - The commuittee suggested :
changes in DATCP and DNR rules to address public concerns, and to reconcile inconsistencies
in the DATCP and DNR mles DATCP imngmztted those recemmendatmns to: BNR

Following a joint meeting between the DATCP and DNR Boards on J anuary 23, 2001, the DNR
Board authorized public hearings on revised DNR rules. The revised DNR hearing draft
addressed some, but not all, of the DATCE Board comrmittee recommendations: DNR held
public hearings in March, 2001. DNR is currently analyzing hearing comments and preparing
final draft rules, DNR tentatzveiy pl::ms to seek DNR Board approval of its final drafl rules in
October, 29(}1

DNR has net yet 1ssued ItS propesed ﬁnai draﬁ ru}es DATCP and EZ)NR ruies must address key
policy issues, and must do $0 in @ consistent manner. DATCP and DNR have reached tentative
agreement on some issues, but there are a number of issues still outstanding. Perhaps the most
important of these issues pcrtam to ccst~shar1ng reqmrements

Generaliy Speakmg, a landowner 18 ﬁot requzred to. mstaH a conservation practlcﬁ unless the
landowner receives at 1€ast ’70% cost«shanng (90% if there is an “economic hardship™). But
DATCP and DNR need to answer the foﬂowmg questlons

.o __What “Costs” are mchzded? | g

e If a landowner must take land out of prodnchon what is. the appmpnate cempensatmn‘7

« At what point, if any, may a county require a landowner to continue the conservation practice
without further cost- sharmg‘7 e

+ What constitutes an “‘economic hardshipV”

s Does the cost-sharing requzrement also apply to conservation practices requzred by county -
and local ordinances? . . . o

Rule Contents
This rule repeals and recreates current rules related to Wisconsin’s so1l and water resource
management program ( Wisconsin Administrative Code chapter ATCP-50). A complete
summary analysis accompanies'the rule. -Among other things, this rule:’
o Requires farm conservation practices needed to comply with DNR performance standards.

¢ Creates a farm nutrient management program.

e Clarifies cost-sharing requirements.
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Updates standard§ for county soil and water conservation programs.
Updates standardsand p:r(_)'_ced_ifz_i‘es "'fi_):'i*_ DATCP grants to ngntieé.

Updatgs standards and procedures for county cost-share grants to landowners.
Establishes technical standards for cost-shared conservation pfééticcs.

 Establishes standards for _ag’ﬁcultu_'raiz_éng}xi_écri_n g praétitioﬁf:rs, nutrient management

planners and soil testing laboratories. .

+

Requires county and local conservation requirements to be consistent with state
requirements, and clarifies that"c'ostish'axing_requirements:apply. .

Transfers some grant programs from DNR to DATCP, as directed by the Legislature, and
coordinates DATCP grant programs with DNR. . _

Key Changes From Initial Hearing Draft -

This dréﬁ fﬁakés a number ofkey changes to the draft that DATCP took to hearing in‘March and
April, 2000: G : o

-

Performance standards. This draft deletes.conservation requirements that restate or overlap

__-.DNR'._perfonﬁéﬁce standards. :'inStgﬁ:ad_,' it cross-references DNR pef_forma_xi_cie"étandards.

Effective dates. This drafl eliminates delayed effective dates for conservation requirements
(the prior draft had delayed effective dates until 2006 in impaired watersheds and 2010 in
other areas). DATCP conservation requirements will therefore take effect at the same time

as the DNR performance standards. -

Nutrient management. This draft clarifies nutrient management standards. The standards
are based on nitrogen, not phosphorus. Annual nutrient management plans are required.
Qualified nutrient management planners must prepare the plans. Landowners are
presumptively qualified to prepare their own plans if they complete an approved training
course. ' o ' '

Technical standards.’ This diaft modifies “technical standards” for cost-shared conservation
practices, to ensure consistency with DNR. DATCP anticipates that DNR will cross-
reference (not duplicate) DATCP’s standards.
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o Cost-sharing. Generally speaking, a landowner is not required to install a conservation
practice unless the landowner receives at least 70% cost-sharing (90% if there is an
“cconomic hardship™. This draft clarifies cost-sharing requirements, as follows:'

x  “Cost” includes the landowner’s cost to maintain, not just install, the cost-shared practice.
A county may make “incentive payments” to continue practices already installed.

*  “Cost” includes the landowner’s cost (o take land out of production. The cost formuia
considers prevailing land rental rates, andis consistent with the formula used in the state-
federal Conservation Reserve Enhancement (CREP) program. -

«  “Cost” includes the réasonable cost of labor, equipment and supplies provided by the
landowner — not just “out of pocket” expenses. R o

» - Cost-sharing requirements apply {6-nutr_i¢ﬁtimaﬁagémeﬁt, conservation tillage and
cropping practices, not just permanent improvements. © o o

» Cost-sharing requirements do not apply if thelandowner has already received cost-
sharing for at least 10 years (3 years for nutrient management, conservation tillage and
.. other annual practices). But.if the landowner must take landiout of agricultural
production, the cost-sharing requirement extends indefinitely.

- .-A--l_g)__an_does_-nﬁ_t-count_a_s:a._co_si-_sharc grant... .
» Farmland preservation tax credits do not count as cost-share grants.

" Graﬁté from.any pubiicgr_pﬁvaﬁe-sourée _may..;be cam.bined-_x_o make cost-share payménts‘
- Combined DATCP-DNR payments may not-exceed 70% (90% if there is an “economic
hardship™). But these limits do not apply to grants from other-sources. - L

« The cost-share rate is 90%, not.70%, if there is an “economic hardship.” -According to
this draft, there is an “economic hardship” if a landowner’s bank or CPA certifies that the
landowner does not have adequate cash flow to pay the normal 30% share of the cost-
shared practice. This draft eliminates the requirement that hardship applicants must
show a debt to asset ratio of more than 60%, and net assets of less than $200,000.

*  Cost-sharing requirements apply to conservation practices required by county.or local
ordinances. . o

' DNR has not yet clarified its rules on all of these cost-sharing issues. In some cases, DNR has
proposed different rules.
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= Ifacost-share contract is for more than $25,000, the maintenance requirement “runs with .
the land” and the contract miist be recorded with Register of Deeds. I a contract exceeds
-+ 850,000, DATCP must be a party to the cost-share contract between the county and the

* ‘Bond revenue funds. B_“cn-d&-‘é‘_veﬁué:ﬁmagf'may__be--i;s;éci only for -zqﬁjgifgri—x_;'jj(‘féﬁ;';'it'af”)

“improvements. This draft, like the initial draft, prohibits the use of bond revenue funds for

 “soft” practices like nutrient management and ‘conservation tillage. But DATCP has asked
bond counsel to approve the useé of bond revenues for these “soft” practices if the landowner
enters into a long-tern maintenance contract. 1f bond counsel approves, DATCP will

* County staffing grants. This draft modifies county staffing grant rules:

" It combines all county staff funding (including staff fanding for DNR’s priority

watershed program) into a single annual staffing grant, as contemplated by the
Legislature. This change will not affect funding amounts, but will give counties more
flexibility in their use of staffing funds. Separate provisions related to priority watershed
‘staffing grants are deleted. 0 T o

* It modifies staffing cost rcimbmseﬁmni rates to reflect anticipated statutory changes. The

e cmentiypﬁndanginthehegz slature, would provide a higher reimbursement rate for staff =

—LLAIE O LS S pronty watershed ” program, draft incorporates the statutory
_formula by reference, whatever that formula maybe.

- staff person, and 50% for each subsequent staff perso

" It provides an annual staffing grant of at least $50,000t0 each ligible county, subject t
legislative ?P}ﬂmpri#ﬁﬁﬁ:ﬁ{:.'_(ffhé'fPﬁGr._dr"iif?i.f;fi‘-ﬁ??iﬁ?éi $12,000.) This rule does not
 determine the actual grant allocations between countics. That is determined in an annual

grant allocation process, in consultation with the Land and Water Conservation Board.
DATCP will be meeting with a county advisory committee to identify general grant
allocation criteria that the counties can agree upon. Allocations may depend, in part, on

current staffing levels in the counties. As priority watersheds close out in some highly-
staffed counties, more staffing doliars should become available for redistribution to “have
not” counties. This draft includes, as an informational note (not part of the rule itself),
DNR’s current “close-out” schedule for priority watersheds. '

prior draft provided reimbursement at 100% for the first siaff person, 70% for the second
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"It provides that DATCP will make staffing grant payments to counties ona
reimbursement basis (rather than “up front,” as provided in the current rule). This will

" make staffing grant administration consistent with other state and federal grant programs,

simplify accounting, increase accountability, and facilitate the administration of complex
legislative reimbursement formulas. Counties may make 2 reimbursement requests each
year. DATCP will pay reimbursement, at the prescribed statutory rate, on staffing costs
actually incurred by the county. Reimbursement rates may depend on the number of staff
in the county, and whether those staff are engaged in DNR “priority watershed” projects.
Total payments may not exceed the county’s annual staffing grant allocation. .

It eliminates the requirement for counties to file an annual financial report with DATCP.
An annual financial report is no longer required if staffing grant funds are paidona
reimbursement basis. Because DATCP will no longer have to wait for annual county
financial reports (to determine fund balances and grant offsets), it will be able to sign

county grant contracts much earlier in the grant year. That will make it easier for

counties 1o proceed with their annual work plans.

1t clarifies that counties may use staffing grant funds to pay for contract consultants, as
well as regular county staff. '

It limits the types of suppot costs forwhzch a staffing grantmaybe used. Eli gible
support costs include training, mileage, computers and software, costs for required audits,
and other costs that DATCP approves as being reimbursable for all counties.

It clarifies that, with DATCP’s permission, a county may reallocate staffing grant funds
to a city, village, town, county drainage board, lake district or tribe operating in the
county. A county must submit reimbursement requests.on behalf of the local entity,
based on information provided to the county. DATCP will make staffing grant payments

~ directly to the local entity. Under this rule, a county may not reallocate cost-share grant

fuinds t6 a local entity, but may make cost-share grants to landowners to achieve
compliance with local requirements. I

It authorizes counties to redirect unused staffing grant funds for landowner cost-share

' grants, with DATCP permission. DATCP makes all cost-share payments on a.

reimbursement basis, after the county provides a copy of the cost-share contract and
certifies that the cost-shared practice is installed and paid for.
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o County and local ordinances. This draft modifies standards for county and local ordinances
that require conservation practices on farms:

* . The initial draft required counties and local governments to submit their ordinances for
.. DATCP review. This draft requires counties to submit théir ‘'ordinances for DATCP
review (as a condition to receiving DATCP funding): It does not require local
governments to submit their ordinances for review; although'it encourages them to do so.
Counties may not reallocate staffing grant funds to local governments whose _
requirements are inconsistent with this rule. DATCP is not authorized to “veto” a county
- or local ordinance,except in ertain cases provided by statute.” But DATCP may
comment on proposed ordinances.- DATCP is working with an advisory committee to
* This draft states thatlocal livestock ordinances must comply with's. 92.15,'Stats., as S
- applicable.  But the 'scope of s.92.15 is unclear. DNR 'has requested an Attorney '
General’s opinion to clarify this issue; - : SRR

= This draft clarifies that county and local ordinances are subject to the cost-sharing
requirements under this rule (see above).

* Enforcement. Counties will take the lead in implementing this program. This program
focuses on voluntary compiiance. Enforcement will only be used to address serious
_problems, after voluntary compliance efforts have failed. - Enforcement is-contingent on cost-
‘sharing. This rule discloses (in a note) the enforcement options that a county may pursue.

Fiscal Estimate

This rule will have a fiscal effect on the State of Wisconsin, and on county and local
‘governments. A fiscal estimate is attached.

Small Business Analysis

This rule will affect farmers and other small businesses in this state. A small business analysis
(“initial regulatory flexibility analysis™) is attached.

Environmental Assessment

This rule will have positive effect on the environment of this state. A draft environmental
assessment is attached.
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. Next Steps

If the Board authorizes public hearings on this ruie the department wﬂl puhhsh a hearing notice
in the Wisconsin Administrative Register. . The department will hold public hearings at the times
and places identlﬁed in the hearing notice. . The department-tentatively plans to hold hearings in
late August.. The depamneﬁt will hold hearings in.several locations; possibly with theaid of
teiaconferencmg technﬂiogy Exact heanng dates and locatwns have nﬁt yet been determmed

Following the pubhc hearmgs I:he departmf:nt wﬂi prepare a ﬁnai draﬁ: rule for the Beard s
consideration.. The department tentatively plans to.seek final Board approval in-November or
December, 2001, Thzs schedule may' depend in part, on DNR progress on its rules. DATCP
must ;3roceed in concert wﬁh DNR because the DATCP and DNR rules are closely intertwined.

If the. Beard approves a fmal draft rule; the department will transmit the' final draft rule for
Iegisiaiwe committee review. If the Legislature takes no action to'stop the rule, the Secretary
will sign the final rulemaking order and transmit it for publication. The rule will take effect upon
publication in the Wisconsin Administrative Register unless the ﬁnai draﬁ mlc spemﬁes a later
effective date.. : :






